STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
DEPARTMENT OF HEALTH,
Petiti oner,
VS. Case No. 98-2560

TRAMVEL FONALER,

Respondent .

N N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to notice, this cause cane on for formal proceeding
before P. Mchael Ruff, a duly-designated Adm nistrative Law
Judge of the Division of Adm nistrative Hearings, on August 26,
1999, at Crestview, Florida.

APPEARANCES

For Petitioner: Rodney M Johnson, Esquire
Departnent of Health
Nort hwest Law Office
1295 West Fairfield Drive
Pensacol a, Florida 32501

For Respondent: Matthew D. Bordel on, Esquire
2721 Gulf Breeze Par kway
Qul f Breeze, Florida 32561

STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng concerns
whet her the Respondent installed a septic systemw thout a
permt; whether a permt was required for the installation;
whet her the installation was of inadequate size; whether the
Respondent caused the di sconnection of an existing system w thout
a permt, and whether that systemwas inproperly abandoned. A

related issue is whether the proposed $1,500.00 fine should be



inposed if the violations are proven or what, if any, fine is
war r ant ed.

PRELI M NARY STATEMENT

Thi s cause arose on or about Septenber 2, 1997, when the
Petitioner Agency filed a "G tation for Violation" against the
Respondent. The Respondent, Trammel Fowler, is a licensed septic
tank contractor engaged in septic tank and drainfield
installation and repair. The citation for violation related to a
septic tank and drainfield installation, and all eged subsequent
repair, at an address known as 5642 A d Bethel Road, Crestview,
Florida. The Respondent requested a formal proceeding to contest
the citation and the matter was ultimately referred to the
Di vision of Adm nistrative Hearings and the undersigned
Adm ni strative Law Judge. An anended citation was subsequently
filed alleging other violations against the Respondent,
advocating a fine totaling $1, 500. 00.

The cause cane on for hearing as noticed. The Petitioner
called three wtnesses: David Donal dson, the inspector for the
Ckal oosa County Heal th Departnent; Douglas Sins, the
envi ronment al manager for the Ckal oosa County Heal th Departnent;
and Wlliam Sirmans, the environnental health director for Santa
Rosa County Heal th Departnment. The Respondent called three
w tnesses: Trammel Fowl er hinself; Arthur Allen Brown, a forner
i nspector of the Ckal oosa County Health Departnent; and Ceci
Aiver Rogers, a licensed septic tank contractor. Additionally,
the Petitioner called four rebuttal w tnesses: Gene Wkle, an
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i nspector with the Okal oosa County Health Departnent; Ken Arnett,
a licensed septic tank contractor; Johnny WIkinson, a |licensed
septic tank contractor; and Douglas Sins. Seven exhibits were
offered into evidence and admtted for the Petitioner. The
Respondent had four exhibits admtted into evidence.

Upon concl usi on of the proceeding the parties ordered a
transcript thereof and requested an extended briefing schedul e.
The request was granted and proposed reconmended orders were
tinely filed and are considered in the rendition of this
recomrended order.

FI NDI NGS OF FACT

1. The Petitioner is an agency of the State of Florida
charged, in pertinent part, by its organic statutes and rul es,
with regulating the practice of septic tank contracting and the
installation and repair of septic tank and drainfield waste
di sposal systens and with |licensure of such contractors pursuant
to Rule Chapter 64E, Florida Adm nistrative Code. The
Respondent, Tranmel Fow er (Fower), is a |licensed septic tank
contractor regulated by the statutes and rules cited herein.

Fow er has never been issued any citations or been subjected to
di sci pline under the relevant statutes and rules enforced by the
Petitioner with regard to septic system design, construction,
installation and repair. He has worked in the septic tank
installation business for 19 years.

2. The Respondent installed a septic tank and drainfield
system at 5642 O d Bethel Road, Crestview, Florida, a residential
construction project (honme) in 1993. The original septic tank
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systeminstall ed by the Respondent was finally approved on

June 11, 1993.

3. The hone site at issue was originally designed to have
the septic tank and drainfield system|ocated in the backyard of
the residence. Plunbing errors by the general contractor and the
pl unbi ng sub-contractor caused the plunbing systemto be
"stubbed-out” to the front of the house so that the septic tank
and drainfield systemwas installed in the front of the house
rather than in the backyard as originally designed and approved
by the Petitioner. Additional excavation work was required at
the site, which caused the soil type to change in the front of
t he house where the septic tank and drainfield were to be
installed. This in turn required the Ckal oosa County Health
Departnent to require additional drainfield square footage to be
added to the previously approved 600 square feet of drainfield,
so that the drainfield installed in the front of the house by the
Respondent ultinmately enconpassed 800 square feet. Thus,
al though the original site plans approved by the Okal oosa County
Heal t h Departnent were not foll owed, subsequent nodifications to
the systemresulted in the septic tank systembeing fully
approved by the Petitioner (through the Okal oosa County Heal th
Departnent), on June 11, 1993.

4. In the ensuing nonths, |andscaping problens at the site
caused surface water to collect around and above the drainfield
area. This, coupled with a continuous water flow fromthe
resi dence caused by | eaking appliances, and particularly the
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comode, resulted in raw or partially treated wastewater becom ng
exposed on the surface of the ground, as a sanitary nui sance.
This was caused as the septic tank and drainfield system becane
saturated by the excess water fromthe two referenced sources.
This caused the failure of that septic tank and drainfield system
Wi thin nine nonths of its original installation, as was noted on
March 4, 1994, by the Departnent's representative M. Sins. It
is undi sputed that the Respondent, M. Fow er, did not cause or
contribute to this septic tank systemfailure. He constructed
the system as desi gned and approved by the Departnent (or as re-
approved by the Departnent in June 1993 with the rel ocation of
the systemto the front yard of the residence and with the
augnentation of the drainfield referenced above).

5. The Departnent was aware of the failure of the original
systemin the front yard of the residence as early as March 1994.
There is no evidence that an actual permt for repair of that
system was ever issued. M. Fow er maintains that the Departnent
had a policy at that tinme of authorizing repairs to systens that
failed wthin one year of original installation, as this one did,
wi thout a witten, formal permt process, but rather by inform
approval and inspection of the repair work. The Petitioner
di sagrees and M. Sinms, the Petitioner's representative, states
that a permt was required, although no fee was charged. |ndeed
in 1994 a rule was enacted authorizing issuance of a permt for
repair work for systens that failed within one year of original
installation w thout being acconpanied by the charging of a fee
for that permt. |In any event, prior to the rule change, repairs
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were authorized for failures within one year by the Departnent
without a permt, but were required to be inspected and a
notation nmade in the permt file or in some cases on a "nui sance
conplaint card,” so authorization and inspection was supposed to
be docunented. Wen by the tinme the repair was effected by the
installation of the backyard septic tank and drainfield system or
"overfl ow system in February 1995, the rule change requiring
i ssuance of a repair permt wthout fee had becone effective.
There is evidence that the Respondent was aware of this since,
sonetinme in 1994, he had obtained a permt authorizing repair of
a septic tank and drainfield site on "Wndsor Crcle" as shown by
the Petitioner's Exhibits 6 and 7 in evidence.

6. Be that as it may, the Respondent contends that
M. Brown, the environnental specialist and inspector for the
Department, nmet with himat the repair site in question and at
| east verbally authorized the repair of the system by
installation of the septic tank and drainfield in the backyard of
t he residence; to be connected to the sewer |ine which also was
connected with the mal functioning systemin the front yard of
that residence. M. Brown in his testinony purports to have no
menory of authorizing the repair work or inspecting it and seens
confused as to whether he nmet with the Respondent at the site.
The Petitioner acknow edges, as does M. Brown, that he has had
problens since that tinme with nenory | apses, attendant to two
life-threatening injuries, which have apparently caused probl ens
with menory loss. He purportedly suffers frompost-traunatic
stress syndrone and is taking nedication with regard thereto.
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There is no dispute that he has problens with recall. Moreover,
there is evidence that M. Brown net with the Respondent at an
address on A d Bethel Road for sonme reason, as shown by a
notation in Departnent records in February 1995. Consequently,
while there is no doubt that the repair work in question was done
W thout a witten permt, there is evidence to corroborate M.
Fow er's testinony to the effect that M. Brown inspected and
reviewed the repair systemwhile it was actually being installed
by Fow er and approved it. Thus, it is possible that M. Fow er
was under a good faith inpression that the Departnent had a
policy of inspecting and approving repair work w thout there
being a permt related to it at the time when he installed the
secondary "overflow' systemat the A d Bethel Road site in
February of 1995, even though that inpression nmay have been

| egal |y m staken, because the rule requiring a permt at no fee
for repair work was already in effect.

7. In any event, M. Fower installed the so-called "repair
systent in February 1995, which he has ternmed an "overfl ow
system designed to augnent the treatnment capability of the
previ ousl y-approved systeminstalled in the front yard at that
resi dence. That system as found above, consisted of 800 square
feet of drainfield. The "overflow' systeminstalled in the
backyard by M. Fowl er in February 1995 without the permt, has
only 300 square feet of drainfield. This is clearly well bel ow
the m nimumrequired for such a systemand tends to support
M. Fower's testinony that it was intended really as a repair
job in the formof a overflow systemto handle extra flow that
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the original systemin the front yard woul d not be able to handl e
in performng the intended treatnent function. It is unlikely
that M. Fower, with or wiwthout a permt, would have installed a
system he clearly would know to be of only one-half (or |ess) of
t he adequate size and treatnment capability for the residence, if
it had been intended to be a separately functioning i ndependent
treatment systemfor the residence.

8. In fact, the "overflow' system was connected through a
"T" or "Y" fitting in the sewer line outfall pipe fromthe house
with the original septic tank and drainfield systemin the front
yard of the residence, so that flow could go to both systens
simul taneously fromthe residential sewer line. There is
conflicting testinony as to whether such a dually draining system
could work properly. One septic tank contractor testified that
it could and coul d adequately split the flow between the two
septic tank and drainfield systens so as to perform adequate
treatment without backups or overflows, while a witness for the
Departnent testified that such a split-fitting could cause
stoppages and therefore sewage backups. Be that as it may, the
installation of the systemin a connected fashion to the original
system supports M. Fow er's testinony and contention that the
systeminstalled in the backyard, with 300 square feet of
drainfield, was intended as a repair systemnerely to augnent the
treatnment function being provided by the poorly functioning
original systemin the front yard.

9. In fact, the preponderant evidence shows that, wth the

elimnation of | eakage fromthe appliances in the house and the
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correction of the water-pooling problem caused by inproper

| andscapi ng, that the system would function adequately thus
connected. Indeed, when the plunber or the general contractor
for the residence disconnected the original front-yard septic
tank systemfromthe overflow system so that all of the sewage
in the house went to the overflow systemw th the smaller
drainfield, that systemstill functioned adequately for one and
one-half years until failure in approximtely August 1997.

10. It is undisputed that the Respondent had no part in the
unreported and unapproved di sconnection of the original front
systemfromthe overflow tank and drainfield systemin the
backyard. The evidence shows a preponderant I|ikelihood that the
total system woul d have functioned adequately indefinitely had
the two remai ned connected so that sewage could flow to the front
yard systemw th the 800 square feet of drainfield, with the
excess water flow problens referenced above al ready correct ed.

11. M. Brown, the Departnent environnental specialist and
i nspector, did not recall specifically whether he had been at the
O d Bethel Road site at issue, but testified that it was
definitely possible. He testified that the tinme entry notation
he made admtted into evidence as Exhibit No. 3, may have
reflected an inspection for a repair job at the O d Bethel Road
site. M. Brown admtted that he was present on O d Bethel Road
in February 1995, but did not recall his purpose of being there.
Hi s testinony thus did not contradict the testinony of Tramrel
Fower. M. Brown also testified that he was aware of problens
at the O d Bethel Road site and testified that M. Wkle of the
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Department and M. Sins were also aware of problens at the Ad
Bet hel Road site.

12. Douglas Sins of the Departnent testified that the two
systens, the original front tank and drainfield and the overfl ow
tank and drainfield installed in the backyard by M. Fow er could
not work together if they were connected. This is belied by
testinmony of a septic tank contractor, Ken Arnett, who was a
rebuttal witness called by the Departnent. M. Arnett testified
that he woul d expect a system of the type contenpl ated by
M. Fower and M. Brown to function properly. It thus seens
fromthe preponderant weight of the evidence that the reason the
A d Bethel Road residential systemquit functioning properly, in
approxi mately August 1997, is that the plunbing contractor, at
t he behest of the residential building contractor for the
resi dence constructed there, disconnected the overflow system
fromthe original front yard system so that all the house
effl uent was going to the overfl ow system which was never
intended to have a conplete, standard-sized drainfield for such a
dwel I'ing, prevalent soil conditions, elevations and the |ike.

13. M. Brown, a long tinme enployee of the Departnent was
famliar with the statewi de rules affecting septic tank
contractors and installation and famliar wth | ocal departnent
rules and policies relating to repairs. He testified that for a
period of tinme in the early 1990's, there was an unwitten policy
by the Ckal oosa County Health Departnent that some repair permts
woul d be waived for certain repairs provided a final inspection
by the Departnent was nade. He stated that if the septic tank
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systemfailed within one year under certain circunstances, a
repair permt would be waived as |ong as the Departnent was aware
of the repair. M. Brown could not recall when the policy ended,
but estimated it to be sonetinme between 1995 and 1997. He called
the discontinuation of the local policy to waive repair permts a
"gradual phase out."

14. M. Brown also recalled that the Ckal oosa County Health
Department’'s unwitten, |ocal policy concerning waiver of repair
permts was known and relied upon by septic tank contractors in
certain situations. Cecil Rogers, a long-tinme septic tank
contractor who dealt with the Ckal oosa County Heal th Depart nment
regularly, testified that there was a standard policy to all ow
repairs to be made to septic tank systens that failed within one
year without requiring a permt.

15. There thus seens to have been an unwitten policy or
practice anong septic tank contractors and the Ckal oosa County
Heal th Departnent to the effect that if a systemfailed within
one year and the contractor was willing to repair the system
W t hout cost to the homeowner, that the permt would be waived as
|l ong as the systemor repair could be inspected by the
Department. The systemoriginally installed which failed appears
to have been installed before the effective date of the rule
requiring that a no-charge permt be obtained for repair work.
The repair work in question, the installation of the overfl ow
system appears to have been effected after the effective date of
the newrule. It also appears that M. Fow er knew of the new

rul e because of his obtaining a permt for repair work at the
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Wndsor Circle repair site in 1994. It also would appear that
M. Brown likely verbally approved and inspected the repair work
at the subject site, giving M. Fowl er the inpression that he was
authorized to go ahead and nake the repair by installing the
overfl ow system

16. Thus, although he may have technically violated the
rule requiring a no-charge permt for repair work, it does not
appear that he had any intent to circunvent the authority of the
Departnent, since the preponderant evidence shows that M. Brown
knew of and approved the installation. Thus, in this regard, a
m ni mal penalty would be warranted. Moreover, after the original
septic systemat the O d Bethel Road site failed in March of
1994, through no fault of Fow er, Fow er paid to make the repair
by installing the overflow systemat his own expense. The
ori ginal new honme purchaser at that site, and M. Fower's
custoner, M. Wayne Aaberg, thus did not sustain any personal
expenses for the repair work perforned by Fow er.

17. The Petitioner did not present any evidence to
establish that the repairs made by Fow er caused the septic tank
systemat O d Bethel Road to fail. The Petitioner, through the
testi nony of environnental manager Douglas Sinms, itself
established that the plunbing contractor actually di sconnected
the front systemfromthe overfl ow system and nade a physi cal
connection only to the rear systeminstalled by M. Fow er,
rather than Fow er, and without M. Fow er's know edge.

18. The Petitioner, apparently through Douglas Sins, failed
to conduct an investigation to determ ne which party actually was
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responsi bl e for physically abandoni ng or disconnecting the
original front systemfromthe honme and fromthe overfl ow system
prior to the charges being filed against M. Fower. M. Fow er
did not cause the physical disconnection of the two systens and
the residence and is not a licensed plunber. He did not, during
the course of his contracting business for septic tanks and
drai nfi el ds make physical connections or disconnections to
dwel ling units, but instead left that to the responsibility of
t he general contractor and/or the plunbing contractor.

19. The Petitioner presented no evidence establishing any
monetary harmto any custonmer of the Respondent. The
di sconnection of the systens which caused the failure was not
shown to have been the responsibility nor fault of M. Fow er.
Rat her, any nonetary harmto the honmeowner who owned the
resi dence when the failure occurred in August 1997, after the
original repair installation had been paid for by M. Fow er was
caused by the plunbing contractor and/or the general contractor,
Kenp Brothers, who directed the plunbing contractor to di sconnect
the original front systemfromthe overfl ow system
Consequent |y, any nonetary damage caused by fixing the failure
whi ch occurred in August 1997, and whi ch engendered the subject
di spute, was not caused by M. Fow er

20. Finally, M. Douglas Sinms of the Departnent, testified
that he knew of two other un-permtted repairs by septic tank
contractors which were known to the Departnent. In both of those
cases, the contractors were only issued a Letter of Warning.
M. Sins testified that if the Respondent herein had nmade repairs
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to the existing systemat his own cost after the failure
occurring in August of 1997, then the Departnment woul d have only
issued a Letter of Warning. M. Fower paid to fix the original
systemin February 1995, but felt that nonetary responsibility
for the August 1997 failure was not his fault and thus did not
offer to pay for that.

CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties this
proceedi ng. Section 120.57(1), Florida Statues.

22. The Petitioner is an agency of the State of Florida
charged with adm nistering a conprehensive programto ensure that
on-site sewage treatnent and di sposal systens are sized, designed
constructed, installed, nodified and abandoned in conpliance with
public health considerations in accordance with Section
381.0065(3)(e), Florida Statutes. The Respondent is a septic
tank contractor, licensed in accordance wth Section 381. 0065 and
Chapter 64E-6, Florida Adm nistrative Code.

23. The operative statute controlling the Departnent in
this case is, in pertinent part:

381. 0065 Onsite sewage treatnent and di sposa
systens; regul ation.

(1) LEG SLATIVE INTENT. It is the intent of
the Legislature that . . . the departnent
shall issue permts for the construction,
installation, nodification, abandonnent, or
repair of onsite sewage treatnent and

di sposal systens.

(2) DEFINITIONS. As used in ss.381.0065-
381. 0067, the term
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(1) "Onsite sewage treatnent and di sposa
systeni’ neans a systemthat contains a .
drainfield . . . [and] a septic tank.

* * %

(3) DUTIES AND PONERS OF THE DEPARTMENT OF
HEALTH. The departnent shall:

(a) Adopt rules to adm nister ss.381.0065-
381. 0067.

(b) Performapplication reviews and site
eval uations, issue permts, and conduct

i nspections and conpl ai nt i nvestigations
associated with the construction,
installation, maintenance, nodification,
abandonnent, or repair of an onsite sewage
treatnent and di sposal systemfor a

resi dence.

(c) Develop a conprehensive programto
ensure that onsite sewage treatnent and

di sposal systens regul ated by the departnent
are sized, designed, constructed, installed,
repai red, nodified, abandoned, and nui ntai ned
in conpliance with this section and rul es
adopted under this section to prevent
groundwat er contam nati on and surface water
contam nation and to preserve the public
heal t h.

(h) Conduct enforcenent activities,

i ncl udi ng i nposi ng fines, issuing

citations . . . for violations of this
section . . . or for a violation of any rule
adopt ed under this section.

* * %

(4) PERMTS; | NSTALLATI ON; AND CONDI TlI ONS

A person may not construct, repair, nodify,
abandon, or operate an onsite sewage
treatment and di sposal systemw thout first
obtaining a permt approved by the
departnment. The departnent may issue permts
to carry out this section.

* * %
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(5) ENFORCEMENT; RI GHT OF ENTRY; CI TATI ONS.

(b)1. The departnment nay issue citations

that may contain . . . an order to pay a
fine . . . for violations of ss.381.0065-
381. 0067.

64E-6. 003 Permts.

(1) System Construction Permt - No portion
of an onsite sewage treatnent and di sposal
systemshall be installed, repaired, altered,
nodi fi ed, abandoned or replaced until an
"Onsite Sewage Treatnment and D sposal System
Construction Permt" has been issued on DH
Form 4016. * * * A fee shall not be charged
for a repair permt issued within 12 nonths
fromthe date of final authorization of the
onsite sewage treatnent and di sposal system

(2) Systeminspection - Before covering with
earth and before placing a systeminto
service, a personal installing or
constructing any portion of an onsite sewage
treatment and di sposal systemshall notify
the county health departnent of the

conpl etion of the construction activities and
shal | have the systeminspected by the
departnent for conpliance with the

requi renents of this Chapter, except as noted
in s.10D-6.043(3) for repair installations.
(a) If the systemconstruction is approved
after an inspection by the DOH county heal th
departnent, the departnent shall issue a
"Construction Approval" notice to the
installer.

(b) If the systeminstallation does not pass
the construction inspection on any type of
systeminstallation, the installer shall make
all required corrections and notify the DOH
county health departnent of the conpletion of
the work prior to the reinspection of the
system A reinspection fee shall be charged
to the installer for each additional

i nspection | eading up to construction
approval .

(c) Final installation approval shall not be
granted until the DOH county health
departnent has confirned that al

requi renents of this Chapter, including
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bui |l di ng construction and | ot grading are in
conpliance with plans and specifications
submtted with the permt application.

64E- 6. 004 Application for System Construction
Permt.

(1) No person shall cause or allow
construction of a systemw thout first
applying for an obtaining a construction
permt. DH Form 4015 shall be used for
recording permt application information.

(2) An application shall be conpleted in
full, signed by the owner or the owner's

aut hori zed representative, or a contractor
licensed in accordance with Chapter 489,
Florida Statutes, and shall be acconpani ed by
all required exhibits and fees. |If the owner
of a property uses an authorized
representative to obtain a new system
construction permt, a signed statenment from
the owner of the property assigning authority
for the representative to act on the owner's
behal f shall acconpany the application.

64E- 6. 0111 Abandonnent of Systens.

(1) \Wenever the use of an onsite sewage
treatment and di sposal systemis discontinued
. . . the systemshall be abandoned within 90
days and any further use of the systemfor
any purpose shall be prohibited.

* * %

(2) The follow ng actions shall be taken, in
the order listed, to abandon an onsite sewage
treatnent and di sposal system

(a) Property owner or agent shall apply for
a permt fromthe departnent to abandon the
exi sting onsite sewage system and submt the
required fee. Upon receiving a permt:

(b) The tank shall be punped out.
(c) The bottomof the tank shall be opened
or ruptured, or the entire tank coll apsed so

as to prevent the tank fromretaining water,
and
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(d) The tank shall be filled with clean sand
or other suitable material, and conpletely
covered with soil

24. The citation for violation and anended citation has
charged the Respondent with three separate violations and
proposed a $1,500.00 fine. The Petitioner also charged in the
anmended citation that the Respondent caused the systeminstalled
at 5642 A d Bethel Road, Crestview, Florida to be inproperly
di sconnect ed and abandoned. The Petitioner also attenpted to
apply "aggravating factors" in the anmended citation, pursuant to
Rul e Chapter 64E-6.022, Florida Adm nistrative Code.
Specifically it is alleged that nonetary or other danage was
sustained by the registrant's custoner, which damage the
regi strant has not yet relieved as of the tine the penalty is to
be assessed.

25. The Respondent, presented testinony to the effect that
the Petitioner, at material tines, had a non-pronul gated,
unwitten local policy or practice wherein certain septic tank
systemrepairs could be made wi thout an actual witten permt, so
long as the repair was inspected by a Departnent inspector. The
Departnent's representative, M. Douglas Sinms testified that for
an unspecified period of tine repair permts were waived if the
Departnent inspected the repair. He also admtted the necessity
of sending a letter to local septic tank contractors as |ate as
April 1998 remi nding that repair permts were in fact needed
before repairs would be nmade to existing systens, sone four years
after the rule requiring such repair permts purportedly took
effect.
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26. Another long-time inspector for the Departnent,

M. Brown, testified that at |east through the early 1990's an
unwitten informal policy allowed repair permts to be waived if
t he Departnent was aware of the repair. The Petitioner and one
w tness, Cecil Rogers, testified that |ocal septic tank
contractors had relied upon that policy. The evidence al so shows
t hat because he obtained a permt for repair work at the Wndsor
Crcle premses, that M. Fow er was aware of the changing rule
situation concerning the new necessity for obtaining a permt for
repair work, albeit at no fee.

27. Thus, the preponderant evidence shows that there was
anpl e opportunity for sonme confusion as to when non-promnul gat ed
| ocal rules or policies were in effect or remained in effect and
whet her such a policy was in effect at the time the repairs were
made at the A d Bethel Road site. The preponderant evidence
shows that for sonme tinme period before 1995, the Departnent
al | oned septic tank contractors under certain circunstances, to
make repairs to systens that failed within one year w thout
obtaining a witten permt as long as the repair was known to
have been needed, nmade and was i nspected by agents of the
Petitioner.

28. The greater weight of the evidence shows that the
Departnent was aware of the repairs nade by the Respondent and,
through M. Brown, inspected the repairs at the tine they were
made by the Respondent. The Departnent knew through its
i nspectors and its environnental manager M. Sins, that the Ad
Bet hel Road site systemhad failed within one year and knew t hat
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the nature of the failure was waste water on the surface of the
drainfield. The preponderant evidence shows that M. Brown

i nspected the repair when it was nade and approved it. Wile

M. Brown testified that he did not specifically recall such an

i nspection, his enployee activity reports reflected a visit to an
O d Bethel Road location with M. Fow er around the sane date
that M. Fow er and the Departnent have acknow edged that the
repairs were nmade by Fow er. Thus the Departnent records support
M. Fow er's contention that the Departnent was aware of the
repair and that M. Brown, on behalf of the Departnent, had
approved it. Although it appears that the repair work was done
after the effective date of the rule requiring the issuance of a
no-fee permt for repair work took effect, the above-found

ci rcunst ances show that the repair work was effected with the
know edge of the Departnent and with M. Brown's approval and
thus without any effort or intent to conceal the un-permtted
repair work on the part of the Respondent. Accordingly, it has
not been established that the Respondent is blanme-worthy to the
extent that a fine should be inposed under these circunstances as
well as the circunstance that other un-permtted work resulted in

only letters of warning being issued to other contractors who

performed such un-permtted repair work, as shown by M. Sims
own testinony.

29. The Departnent has al so alleged that the Respondent
caused a septic tank systemto be di sconnected and abandoned

w thout a permt. The preponderant wei ght of the evidence shows
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by the Petitioner's adm ssion, that this violation did not occur
at the hands of the Respondent. The Petitioner's representative,
M. Sinms, acknow edged that he had not investigated whether or
not the plunmbing contractor had caused the disconnection of the
systemprior to filing a violation. Thus this violation has not
been established by preponderant evidence.

30. The Petitioner has also alleged that nonetary harm was
caused to the registrant's custoner, the regi strant being the
Respondent. No evidence was presented establishing any actual
nmonet ary damages to the registrant's custoner. The preponderant
wei ght of the evidence indicates that there was no nonetary
damage cause to the original custoner of the registrant,

M. Wayne Aaberg, by any act or om ssion of the Respondent. The
initial repairs were made to the original systemat the
Respondent's own expense, with no cost to either the owner or the
general contractor. The actual cause of the systemfailure in
approxi mately August 1997, was the disconnection of the two
systens and the Respondent had no responsibility in causing that
di sconnection. Therefore, it has not been proven that any

nmonet ary damage caused by the deficiency in the system which is
at issue in this case, was the responsibility of the Respondent.

31. Finally, inits post-hearing Proposed Reconmended
Order, the Respondent asserts that it is entitled to attorney's
fees as there is purportedly no basis in fact for the all eged
vi ol ati ons charged agai nst the Respondent at the tine the
citation was filed by the Departnent, that the all eged

di sconnection of the septic tank system and purported nonetary
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harmto the custonmer were not investigated prior to charges being
filed by the Departnent, and that the charges had no basis in | aw
or fact. This purported attorney's fee claimcannot be resol ved
in this proceedi ng, however. A separate petition for attorney's
fees nust be filed within 60 days after the Respondent becones a
"prevailing party" in this case, which cannot occur until a final
order disposing of the dispute is entered by the Departnent.
Thereafter, a petition seeking attorney's fees, for instance, on
the basis asserted by the Respondent, nust be filed initiating a
separate proceeding, if the Respondent intends seeking attorney's
fees as a "smal| business party." See Section 57.111, Florida

St at ut es.

RECOMVENDATI ON

Accordi ngly, having considered the foregoing Findi ngs of
Fact, Conclusions of Law, the evidence of record, the candor and
deneanor of the w tnesses and the pleadings and argunents of the
parties, it is, therefore,

RECOVMENDED t hat a final order be entered finding that the
Respondent effected repair work to a septic tank and drainfield
systemw thout the required witten permt but that, in view of
t he above-found and concl uded extenuating circunstances, that a
m ni mal penalty of a letter of warning be issued to the
Respondent by the Departnent and that the citation for violation,

in all other respects, be dism ssed.

22



DONE AND ENTERED this 19th day of January, 2000,

Tal | ahassee, Leon County, Florida.

in

P. M CHAEL RUFF
Adm ni strative Law Judge

Di vision of Adm nistrative Hearings

The DeSot o Buil di ng

1230 Apal achee Par kway
Tal | ahassee,
(850) 488-9675

Florida 32399-3060
SUNCOM 278-9675

Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 19th day of January, 2000.

COPI ES FURNI SHED:

Rodney M Johnson, Esquire
Departnent of Health

Nort hwest Law Office

1295 West Fairfield Drive
Pensacol a, Florida 32501

Mat t hew D. Bordel on, Esquire
2721 Gulf Breeze Par kway
Gul f Breeze, Florida 32561

Angela T. Hall, Agency derk
Departnent of Health

Bin A02

2020 Capital G rcle, Southeast
Tal | ahassee, Florida 32399-1703

Dr. Robert G Brooks, Secretary
Departnent of Health

Bi n AOO

2020 Capital G rcle, Southeast
Tal | ahassee, Florida 32399-1701

Pet e Peterson, General Counsel
Departnent of Health

Bin AO2

2020 Capital G rcle, Southeast
Tal | ahassee, Florida 32399-1701
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the Final Order in this case.

24



